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The study of the advantages of the penal code on
the penal law of 1355

Freshtah Hossa Arslan’
Abstract

The variety of laws due to the different time requirements and during
ie rule period of the different political regime has resulted in different
‘iminal policies and inconsistency in the general framework of the legal
/stem of Afghanistan. Some laws, such as the Law on Crimes against
ecurity, have been drafted with "zero tolerance™ and some laws, such as
ie National Reconciliation Charter, have been passed completely on the
ntrary, based on one-sided expediency and without considering the
iterests of the society and the victims. Some laws, such as the law on the
rohibition of violence against women, have been drafted based on
‘iminal populism, and even with the presence of the penal code, it is still
nder the absolute control of the current of criminal populism. In this
'gard, the penal code on the website of the Ministry of Justice, the
‘iminal articles prohibiting violence against women were removed from
le penal code. If we look at the penal code from a pathological point of
iew, two very dangerous factors threaten the coherent and unified
‘iminal policy in Afghanistan: one, completely one-sided expediency or
overnmental expediency without regard to the general interest of the
ymmunity, and second, the control and domination of its criminal
opulism. Also, in the tense political atmosphere of the current society of
fghanistan, which has a suitable ground for the growth of these types of
titudes. In addition to the fact that new rulings related to crimes such as
npurity, tax and commercial crimes, crimes of obstruction of justice,
rganized crimes, cyber-crimes, environmental crimes, and crimes
volving the Rome Statute, etc., this code includes the criminal law.
355, there are many other laws that have penal sentences.

Keywords: Penal Code, Criminal Law, Advantage, Afghanistan,
riminal Policy, Criminal Law, Criminalization.

1. Graduated in criminal law and criminology, Khatam al-Nabieen University,
abul, Afghanistan



The verdict of perjury from the point of view of Afghan

jurisprudence and criminal law
Abdullah Ahmadi'
Abstract

In this article, the aim is to present a general definition of perjury and
its various consequences in different fields. Bearing false witness is a
negative and impermissible act both from the point of view of Sharia
rulings and from the point of view of the Afghan criminal law. According
to the instructions of the Islamic religion, lying and testifying falsely is a
forbidden act and a criminal act. However, if false testimony is done by
mistake, and the person testifying after realizing this criminal act and
before proving that the testimony is false, if he gives up on his mistake or
repents, his punishment will be canceled. . Also, in general, the proof of
perjury can be proven in two ways. The results of this article, a summary
of scientific and practical applications, healthy life communication and
protection of each other's rights have been mentioned in different parts of
this article. Also, the punishment of a person who commits false
testimony will be the type of punishment.

Key words: punishment, testimony, lies, jurisprudence, law.
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Studying the conditions of retribution of members from
the point of view of Jafari and Hanafi jurisprudence
Nader Yousefil

Abstract

In this research article, the conditions of members' retribution have been
examined from the perspective of Jafari and Hanafi jurisprudence. Therefore, in
taking revenge, the harm and damages that the victim has caused to the victim,
the victim will cause the same harm and damages to the victim. Therefore,
retribution has been the focus of all heavenly and non-heavenly religions in recent
and distant times, the Holy Quran has addressed the rules of retribution in
numerous verses and has considered the implementation of retribution as a
serious and fundamental matter for the life of human society. Therefore, in Islam,
retribution pursues the following goals; Maintaining social order, ensuring social
justice and preventing individual revenge. The retribution of the members has two
types of conditions: the first type is the general conditions of retribution in
addition to the general conditions of the duties of the Imamiyah scholars and the
Hanafi scholars in general unity of opinion; But there is a difference of opinion in
some minor issues. Including the fact that the victim and the killer are equal in
terms of religion, according to the Imami jurists, but according to the Hanafi
jurists, religion is not an absolute condition between the killer and the victim,
rather, the Muslim killer is not retaliated against the infidels. Another condition is
that the murderer is not the victim's father; The Imamiyah scholars have limited
the spread of the ruling to the father and the paternal grandfather; At the same
time, Hanafi jurists have extended this ruling to mothers and maternal
grandparents as well. Also, according to Imamiyah jurists, the free killer is
retaliated against the free victim; But according to Hanafi jurists, the killer of a
free Muslim is also retaliated against the murder of a Muslim slave. The second
type of members' retribution conditions are specific conditions; In specific
circumstances, there is also a difference of opinion and a consensus of opinion
between Jafari and Hanafi jurists; The common point of view among the scholars
of two religions is that in retribution, both limbs should be similar to each other,
so the left eye cannot be plucked instead of the right eye, and there should be no
excuse in the retribution of members, so it becomes Diya based on the excuse. ;
But in a different direction; From the point of view of Hanafi jurists, they consider
unity in gender and similarity as a condition. For this reason, there is no
retribution between a man and a woman, but the dowry is fixed, and the woman's
dowry is absolutely half of the man's dowry.

Keywords: conditions, retribution, jurisprudence, types of injury, similar
concepts, goals of retribution and documentation of retribution.
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The conditions of Retribution of man from the

perspective of Hanafi and Jafari jurisprudence
Qasim Ahmadil

Abstract

One of the common and traditional ways of punishing intentional homicide is
retribution or retribution, which is used in crimes against bodily integrity by
observing special conditions and criteria. In Islamic jurisprudence, in order to fulfill
the rights of the victim and the accused in the crime of intentional murder, there are
conditions for the execution of the punishment of Retribution of man. It is
wonderful that in all of these conditions, there is almost a consensus among the
jurists of Islamic schools of thought, that among these conditions, the obligation of
the killer, the equality of the free and the slave status of the killer and the victim,
equality in religion, equality in gender, the absence of abbot relationship and The
legality of the victim, the will and discretion of the killer, as well as other conditions
have been stated by the jurists for the execution of the sentence of retribution; For
example: requesting the guardian, obtaining permission from the guardian or the
religious ruler, the killing should be done with supervision and the killing is done, if
the guardian is known, it is possible to carry out retribution. That is, not facing
religious and legal obstacles, it can be mentioned; However, in the details of these
special terms and conditions, between the jurists of Islamic schools of thought,
including the Hanafi and Jafari jurists, there is a relatively tangible difference, which
is caused by the foundations and principles of jurisprudence, which all require
attention, examination and explanation, which will be discussed in the third part of
this research. In relation to the rulings and works of self-retribution, it is explained
and investigated from the point of view of Hanafi and Jafari jurisprudence. This
collection is placed during a topic such as; Retribution is one of the rights, the
legitimacy of retribution has been proven with four reasons, the difference of
retribution with Hudud and Diyat, the difference of retribution between men and
women, maintaining similarities in the implementation of retribution, and in the last
topic, the effects of retribution are discussed, such as: the social effect; Ensuring
justice, preserving social security, preserving human life and the individual effect of
the execution of retribution in society, such as: prevention of murder, piety, reform
and education, and prevention of personal revenge or purification of the innocent
against or parents, the most important effects and goals of the legislation of
retribution The soul is the survival of human life and finally the general result has
been discussed and investigated.

Keywords: retribution, soul, murder, Mahdoor Al-Dam, killer, victim,
rights and circumstances.
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Crimes against artistic-literary property from the
perspective of Afghanistan’s legal system in cyber space

Ahmad Sayeq Hazem 1

Abstract

Intellectual property rights are one of the most fundamental rights of
the creators of spiritual and intellectual works in the science of law,
which must be protected by law. Especially the intellectual and spiritual
works that in today's human life, with the advancement of technology,
reach the hands of people all over the world as soon as possible by
pressing a key, which is called cyber space. The intellectual property
rights include all creators who have created new works with intellectual
effusions and mental efforts so that the beauticians who are called human
can use it. Therefore, these rights with all their value should be supported
so that the human mind remains active and causes new creations to take
place in human life, and this support includes all creators who create
artistic and literary works. It should also be stated that people also use the
cyberspace to violate the rights of the creators of intellectual property and
use their works for material gain and harm, which has become the basis
for the discouragement of the creators of these works and causes art and
politeness Humanity, which has a very long tradition, remains stagnant
and does not progress. The current article examines intellectual property
rights in Afghanistan's legal system and researches them in order to open
the way for the owners of this right in the capacity of its enforcement,
because in today's contemporary world, intellectual property rights are
considered one of the fundamental and valuable rights of the citizens of a
country. . Because the citizens of a country, in the position of creating
and applying intellectual emanations and awareness of this right, will be
the foundation for creating an excellent environment for the next
generations. Because these rights help individuals to have reasonable and
logical communication with their respective governments in various
intellectual fields with sufficient awareness that individuals here are
individuals, both natural persons and juridical or legal persons.

Keywords: crimes, intellectual property, art, politeness, cyber space
and legal system.
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Crimes against industrial-commercial property from the

perspective of Afghanistan’s legal system in cyber space
Ahdiyah Hazem1
Abstract

Nature is an undiscovered phenomenon; But man, with his power and
intellectual power throughout the history of his life, has been able to uncover its
secrets more than yesterday, and with his power of thinking and imagination, he
has not stepped beyond sensual matters, and by mixing his great taste and art, he
has created beauties in to make visible and visible external works for everyone.
With initiative and innovation, human beings have provided themselves with
the power to dominate nature in such a way that they have brought the smallest
and largest creatures into their field of knowledge. Man's achievement of this
progress has been increasing during the last few centuries, and today, every
information is added in the field of knowledge, techniques and art, which has
turned even today’s era into the era of “explosion of information or data”. All
this expansion and progress is undoubtedly owed to the efforts of those who
have caused and built such a transformation with their material and spiritual
investments, and what should not be overlooked is that they are the ones who
achieved the intellectual achievements with such hard work. who easily attack
and violate by using the normal or virtual intangible space and by using
unauthorized ways. Although in the not-so-distant past, it was not so easy to
carry out illegitimate actions against intellectual creations; But these days, the
creation of intellectual creations is so expensive and difficult; But how easy it
has become to commit wrongful acts against them, which in itself causes
intellectual creators to stop creating spiritual creations, which in itself will be the
cause of mankind's regression to the past. Keeping this in mind, an institution
named "Intellectual Property System™ has been established in all legal systems,
the purpose of which is to support the creators of intellectual works and their
works. So important; The current research, taking into account the legal system
of Afghanistan in general and its penal system in particular, will deal with
illegal acts committed against industrial-commercial property with regard to
committing it in the cyber or virtual space and will explain the point of view of
the country’s legal system in this regard.

Keywords: crimes, industry, business, cyberspace, legal system, intellectual

property.
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Methods of situational prevention of crime

Mohammad Elias Ahmadil

Abstract

Whatever is against the crime, reduces the commission of the crime, is
prevention, and in the narrow definition, prevention includes only non-
criminal measures, which situational prevention is related to the stage
when the criminal makes a definite decision to commit, He has
committed a crime, but he has implemented his decision; That is,
initiative has taken the place of punishment. Measures are taken to
deprive the criminal of the criminal opportunity and protect the target.
Crime prevention methods rely on reducing the opportunities and
situations of committing crimes, to reduce the opportunities of
committing crimes, the difficulties of committing crimes should be
increased, putting money and jewelry in bank safes and safes The coder
deprives or at least reduces the opportunity for the criminal to commit.
On the other hand, if the purpose of the crime is protected, in addition to
making it difficult for the criminal to achieve his goal, it can prevent him
from creating the motivation to commit the crime. Since situational
prevention is limited in non-intentional crimes and immaterial motives
and does not include crimes such as dignity, reputation, information,
solitude and private life and dignity of a person, situational prevention is
criticized. is placed

Keywords: crime prevention, situational prevention, active prevention
and non-active follow-up.

1. Graduated in criminal law and criminology, Khatam al-Nabieen University,
Kabul, Afghanistan



Crimes against privacy in the cyberspace
(in the laws of Afghanistan and Iran)

Farvah Afsharl
Abstract

The development and advancement of technology and the use of
cyberspace have threatened people's privacy, and people's dependence on
the Internet and virtual space has made people's privacy vulnerable.
Therefore, in order to protect people's privacy and prevent crimes in
cyberspace, legal systems have criminalized criminal behavior that
violates people's privacy. Crimes against privacy in the cyberspace are
not only supported in the relevant laws, but there are teachings in the
Islamic religion to protect privacy. The right to privacy in the Islamic
system is supported by strong foundations such as the need to respect
human dignity and prevent the normalization and spread of evils, and
rules such as the rule of respecting people's property, the rule of control
of purity and purity. Crimes against privacy in the cyberspace include
unauthorized access, unauthorized eavesdropping, unauthorized
disclosure of data, altering another's content, identity theft, insult and
defamation. The mentioned behaviors violate people's privacy, and the
violation of dignity in some cases causes financial loss to the victim of
the crime. In this article, an attempt is made to investigate the cases of
privacy violations in the cyberspace in the laws of Afghanistan and Iran
in the light of international documents in a comparative and analytical
way.

Keywords: privacy, cyber space, cyber-crimes.

1", Graduated in criminal law and criminology, Khatam al-Nabieen University,
Kabul, Afghanistan

Second Years, No#4, Spring 2022

228



Abstract

229

Human trafficking for the purpose of prostitution
from the point of view of Afghan laws and

international documents
Nasir Ahmad Ahmadil

Abstract

Human trafficking is one of the organized and sometimes
transnational crimes, which has also been interpreted as contemporary
slavery. Human trafficking is considered to be one of the contemporary
forms of slavery because it traps the victims with kidnapping, threats and
coercion, seducing them with deceptive promises about finding a suitable
job and rich income, and then treating them like slaves and captives with
the status They transfer misery to the destination countries. Apart from
the inappropriate situation of their transfer to the destination countries,
after entering that country, the neglected victims, especially women and
girls, are forced to engage in prostitution for years in order to pay the
debt that must be paid based on the contracts concluded with the human
traffickers. This debt is usually tens of times the actual cost of
transporting them from the country of origin to the country of
destination. Considering this great social problem of the present age, this
research has tried to find out the perspective of Afghan laws and
international documents in relation to human trafficking for the purpose
of prostitution through a descriptive-analytical method. The legislature of
Afghanistan has approved laws to combat human trafficking in the light
of international documents. The penal code of Afghanistan and the law
against human trafficking and migrant smuggling have provided criminal
responses to various types of human trafficking and the aggravating
factors of human trafficking. In addition to criminal responses in
Afghanistan's laws, international documents such as the Protocol for the
Prevention, Suppression and Punishment of Trafficking in Human
Beings, especially women and children, have provided preventive
responses in relation to human trafficking for the purpose of prostitution,
which include social prevention and prevention. It is a situation.

Keywords: human trafficking, prostitution, Afghan laws, international
documents.
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The role of Islamic rules in the situational

prevention of crime
Abdul Karim Eskandari 1

Abstract

Criminal policy uses several tools to advance its goal. One of these
tools is the use of conditional and mandatory sentences in order to
neutralize the contexts, opportunities and situations that cause crime.
Status rulings such as the conditions governing contracts and their
regulation, guardianship or guardianship in order to protect victims,
validity or invalidity of guardianship; Supporting the potential and
helpless victims can prevent and make it difficult to commit crimes,
especially crimes against property. In addition to statutory rules,
mandatory rules, such as enjoining what is good and forbidding what is
evil, maintaining the hijab, respecting the rights of neighbors and
legitimate defense, supervise the purpose of the crime and are enacted to
protect the victims. Changing the traumatic situation, not being alone
with strangers, observing Islamic standards in socializing, controlling and
destroying the instruments of crime, banning the keeping and reading of
stray books, banning jobs that lead to corruption, are among the other
manifestations of mandatory rulings that aim to eliminate Criminal
grounds and opportunities are predicted in the criminal policy of Islam.
Adhering to judicial etiquette, such as the impartiality of the judge,
public proceedings, and not issuing verdicts when angry, hungry,
sleepless, sad, restless, etc.; Among other rules, it is mandatory that will
prevent the judge from slipping and making a mistake, and therefore, it
plays a valuable role in preventing the situation and denying the
opportunity to commit a crime.

Keywords: situational prevention, situational orders, mandatory
orders, conditions and support.
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