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Comparative study of the principle of full
implementation of the contractual obligation

Sayied Yaqub Arefi

Abstract

The principle of full implementation of the contractual obligation
(fulfillment of the obligation without deficiency in quantity and quality)
is the real goal and spirit of barter transactions. Imamiyyah
jurisprudence and principles of Unidrava have emphasized this
principle. A library study and a descriptive-analytical method show that
Imami jurisprudence has the advantage of "expressing the
conceptualization structure of the principle of full implementation of
the obligation”, "determining various criteria for fulfilling the
obligation based on the variety of the obligations™ and "the obligee's
duty to accept the full implementation of the obligation.

The principles of international commercial contracts have paid
attention to "the effect of fluctuations in the value of money in the
implementation of monetary obligations"”, "the conventional quality
standard of implementation”, "the principle of good faith in the
fulfillment of the obligation” and "the cooperation of the obligor in the
full implementation of the obligation™”. These attentions open the path
of new reflections for the latest conclusions of the Imamiyyah jurists in

the field of covenant fulfillment.

Keywords: contractual obligation, contract fulfillment, principles of
UNIDERA, complete implementation, simultaneous implementation,
and implementation criteria in Imamiyyah jurisprudence.



The role of the rule of sahlah and samaha in
criminalization

Gholam Reza paywand
Qanbar Javid

Abstract

The subject is the function of the rule of sahlah and samhah in
criminalization. Since the crime is abnormal and against values, it has
always followed the punishment which is society's reaction. The
effectiveness of the criminal system against such a phenomenon
depends on the rules governing that system. The main reason for the
stability of any criminal system is its governing rules. The rule of sahlah
and samhah plays a fundamental role in the foundation and continuity
of the criminal system in all phases of criminal policy, including the
criminalization phase. At this stage, the legislator, taking into account
the norms and basic values of the society and relying on his accepted
theoretical foundations, prohibits the current act or omission and
imposes a criminal executive guarantee for it; It should take into
account ease and flexibility, otherwise criminalization will be
temporary. According to this, the rule of sahlah and samhah is to make
criminalization flexible, in all eras and among all nations, the same
result of the ease and tolerance of the rule leads to the decriminalization
and rejection of the charge of total authoritarianism from
criminalization, which in this descriptive and analytical research,
Baroush It has been obtained through the resources available in the
libraries and facilities.

Keywords: Sahlah and Samha rules; Recklessness, criminalization,
criminal policy

Abstract

140



Volume 2, Issue 3, spring 2024

141

The principle of universal jurisdiction in international
criminal law and the Afghan penal code

Abdul Karim Eskandari

Abstract

One of the basic topics in the field of international criminal law is the
principle of competencies, which are divided into territorial, personal,
protective, and global competencies in terms of territorial territory and
beyond. The principle of universal jurisdiction has been established for
the national courts of states to prosecute and try international criminals
and protect the order and security of countries at the domestic and
international levels, considering the complementarity of the jurisdiction
of the International Criminal Court. According to this principle, all
countries have the right to try international criminals, and due to its
secondary nature, it can be implemented by the domestic courts of the
states with special conditions and in the absence of other jurisdictions.
In this research, an attempt is made to examine universal jurisdiction,
its principles, and implementation conditions from the point of view of
international documents and Afghan criminal law, and this principle is
described and investigated using a library method. Acceptance of this
principle is optional, like membership in the Rome Statute, and for this
reason, there is no single practice by countries in the field of its
acceptance and the crimes covered by this competence, and therefore,
it faces legal and non-legal challenges in terms of implementation, but
in total, the examples The practice of this principle indicates its
effective function in the field of fighting international crimes, especially
for weak countries.

Keywords:  Universal jurisdiction, international punishment,
foundations, territory, implementation conditions, obstacles.



A comparative study of the crime of bankruptcy due to
fault in the laws of Afghanistan and Iran

Mahmoud Hossein Qadri

Abstract

One of the institutions that oversees investors' trust in businessmen is
bankruptcy, which is divided into ordinary bankruptcy, fraud, and fault
from the point of view of rights. Normal bankruptcy has a civil aspect
and is out of the scope of this research, bankruptcy due to fraud is also
out of the scope of this research due to its volume. But bankruptcy due
to fault, has been given special attention in the law of Afghanistan and
Iran, so there is a question in which cases the bankrupt businessman is
considered to be at fault. In this article, with descriptive and analytical
research, the punishment of bankruptcy due to fault is investigated and
the findings of the research show that the guilty businessman is divided
into small and big. Each of those material and spiritual elements is
unique to itself. If the elements are proven and the conditions are
fulfilled, the businessman will be found guilty and will be punished
according to the punishment prescribed in the criminal laws.

Keywords: bankruptcy, fault, elements of fault, law of Afghanistan,
law of Iran.
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Mechanism of administrative supervision over public
budget in Afghanistan

Qasem Ali sadagat

Abstract

Due to the influence of the government budget on development in
various fields and because it is considered the main and vital artery of
the country's development, its monitoring is of particular importance.
Therefore, the types of administrative control in the present research
have been evaluated on the budget and certain questions have been
answered in the field of types of administrative control and the output
of administrative control. Likewise, the strengths and weaknesses of
intra-organizational and  extra-organizational ~ administrative
supervision and hierarchical supervision have been evaluated in the
examples of the supervision of the prime minister, ministers, the
internal control and audit department, and the supervision of the
Supreme Audit Office. In this research, the administrative supervision
in the two examples of the Internal Control and Audit Office and the
Supreme Audit Office has been generally considered positive from a
specialized and professional point of view, but in terms of output and
agent, the types of administrative supervision in Afghanistan's legal
system are not very favorable.

Keywords: Administrative supervision, internal control and audit
department, supreme audit department, budget, types of supervision,
internal and external organizational supervision.



The nature of reluctance, coercion, and emergency and
their effect on criminal liability in jurisprudence and law

Eid Mohammad Ahmadi

Abstract

The terms compulsion, reluctance, and emergency are among the
secondary titles in duties and rulings that have been discussed and
examined in jurisprudence and law, and there are effects on them in the
civil and criminal aspects. All three mentioned situations prevent criminal
responsibility;, But there are differences between them. The difference
between reluctance and coercion is that coercion takes away a person's true
will and authority; However, in reluctance, the will and free will are not
completely removed, but satisfaction and good will are damaged. The
achievement of reluctance is conditioned by threats and the existence of
fear;, Butin coercion, there is no chance for threats and fear. The difference
between reluctance and emergency is that in an emergency, threatening
conditions and situations arise naturally and humans do not interfere in its
occurrence; But in reluctance, the source of danger and threat is always
human. Emergency does not cause distortion of discretion and limitation
of the will of the person in distress;, But reluctance causes distortion and
limitation of the will and discretion of the person who hates. In the end,
reluctance causes the decline of obligatory and situational rulings; But the
emergency does not cause the status ruling to disappear. The difference
between compulsion and emergency is also in denying the will of the
compelled person and the origin of both; The source of compulsion is the
human factor and the source of emergency is the external and natural
factor, and the realization of each of these situations has conditions. This
research has stated the issues with a descriptive and analytical method in a
reasoned and documented manner. According to the current research, they
remove all situations or the principle of duty and responsibility from the
person, and the person has no previous responsibility and criminal capacity
at all, or they remove the punishment, impeachment, and posterior
responsibility, and despite committing a crime, the consequences of
criminal behavior are not imposed on the person.

Keywords: Criminal jurisprudence, Criminal law, Criminal liability,
reluctance, coercion, damages, and factors that mitigate liability.
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